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Shariat Petition No. 7/1 of 2015

JUDGMENT:

ALLAMA DR.FIDA MUHAMMAD KHAN, Judge: The

petitioners Dr. Muhammad Mazahir Alam and Dr. Mrs. Farzana Mazahir
have preferred the instant Shariat Petition whereby they have challenged
the policy formulated by Pakistan Ordlglance Board, which authorizes
allotment of only one residential plot to either of the working spouse.
They have specifically called in question Rules 6 and 8 which are

mentioned herein-under:-

“Rule 6.Commutation of Merit: Quantitative assessment of
length of service, meritorious achievement or adverse
remarks/punishment imposed shall be carried out on the basis of
Sfollowing formula:-

a. For Officers holding post in BS-17 & above

(i) Length of Service 01 mark for each year of service.

c. Additional Marks

1. Meritorious service applicable 01 mark-for each Commendation
to all officers in BS-16 & above. Certificate or Cash Award.

Rule 8.Ineligibility:.  Following employees (serving/retired/
deceased) shall stand Ineligible for allotment.-

a. Employees who have been allotted plots in their own name
or in the name of their spouse in POF Employees Cooperative
House Building Society Scheme No. 1, Officers Housing Schemm:
Gulistan Colony or any other Schemes in WahCantt (Exciarg
LalaRukh Scheme No.2)............”"
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2. According to the petitioner the aforementioned Rules are
against the Injunctions of Islam. He has prayed that the same may be
declared repugnant to the Injunctions of Quran and Sunnah of the Holy

Prophet (alus4iiy4sde & o),

3. We may mention that the instant Shariat petition, filed on
04.4.2015, was admitted for regular hearing on 22.6.2015 and then
comments were called from the respondents. The same are reproduced

hereunder:-

(a) Comments of (Law, Justice and Human Rights)
Government of Pakistan, Islamabad.

The petitioner through the instant petition
intend to extend the said ruling of this Hon’ble Court
to the allotment of residential plots in Government
schemes as under the rules for allotment only one
plot is allotted to married working couple. The issue
1s substantially related to other respondents as
arrayed in the petition and the answering respondents
have no concern with such issue as involved in the
petition and for that reason the petitioner has

reasonably not impleaded the answering respondent

Department in the petition.
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Comments of respondent No. 2., Pakistan Ordinance Factories.

Preliminary Objections:-

1. That the instant petition is misconceived hence neither
maintainable nor proceedable.

2. That the petitioners challenged POF Allotment Policy
formulated by POF Board which has been challenged many
times through various Writ Petitions before Lahore High Court
Rawalpindi Bench, Rawalpindi. The Honorable High Court
scrutinized and upheld the POF Allotment Policy.

3. That the instant petition is barred by law as it is hit by the
doctrine of Res Subjudice. The petitioners have already
invoked the jurisdiction of Federal Service Tribunal Islamabad
and simultaneously filed instant petition.

4. That the instant petition is filed to frex the Respondents.

Reply to the brief facts:-

1. That the Para No.1 is not denied.

2. That the Para No.2 is not denied.

3. That the Para No.3 is partially accepted to the extent of ruling

made by this Honorable Court. However, the petitioner’s plea
to implement the rule is not justified. It is imperative to
mention here that 15 years service is the minimum eligibility
criteria for allotment of plot but the allotment of plot in POF
housing Schemes are subject to the approval of Federal

Government which approved the independent allotment policy

of POF. It is worth mentioning here that there are more than
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70,000/~ employees (retired and serving) and only 7300 plots
have been allotted till now thus the overall ratio of allotment of
plots to POF employees comes to 1:10. Hence POF motto is to
provide shelters to maximum families by enforcement of said
policy rather providing a monitory benefit to the persons as
assumed by the petitioners.

4. That the Para No.4 is incorrect as stated hence denied
vehemently. In fact being a Muslim we are bound to act upon
the principles laid down by Islam in letter and spirit. No one
can think about any deviation or refutation from them. The
rationale of the policy for allotment of one plot to either spouse
was based on the principle of Islam. It is further imperative to
mention here that while formulation of allotment policy, all
pros and cons related to discrimination amongst employees are
taken care off according to the true spirit of Islam. The policy
was framed to accommociate employees despite the limited
availability of housing units. The husband/wives who have
been provided government accommodation are in an
advantageous position compared to those who have not been
provided the housing facility. If maximum number of
employees are not enjoying the facility than it would be against
the principles of Islam to distribute the double benefit within
persons of one family rather among various families of
employees of POF. It is further imperative to mention here that

when Prophet Muhammad ( plwy 41y 4 & la ) came to Madinah

‘gv and the Muhajareen had no place for shelter than Prophet
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Muhammad (| alus 4y 4= & ha Jasked the Ansaar to give half i
share in properties to accommodate the Muhajareen. He & L) |
(plas 4diy 44 even asked that who has two houses give one to
Muhajar and who has two wives give divorce to one and gave
it in the Nikah of an unmarried Mahajer. But the petitioners
who on the basis of equal rights try to get another plot in the
name of spouse whereas thousands of POF employees who
retired/died without allotment of plots after rendering about 40-
42 years of service. It may also be noted here that the petitioner
No.l Dr. Mazahir Alam’s father Zaheer Alam had also served
in POF and was lucky enough to get a single plot. Now the
petitioner is trying to get the benefit for himself and his wife
which is not only beyond the scope of POF allotment policy
but also against the injunctions/teachings of Islam and practice
of Préphet Muhammad ( sy 4y 4 &) o),

Reply To The Grounds:-

5. That the Honorable Court may consider the fact that providing
shelter to every family is the responsibility of Islamic
government. If a family gets double benefits/plots it will be
injustice and will create frustration among the deprived
families. Allotment of plot is meant for provision of shelter to
the families, whereas allotment to both spouses as claimed by
the petitioner, the second option falls in the definition of
monitory benefits.

6. That the condition of allotment of plot to either of the spouse

ﬁ/ _ was reckoned in all POF Housing Schemes on the plea to
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provide shelters to maximum families whereas, the petitioner’s
demand is only for monitory benefits. As stated earlier
allotment of plot is not a regular feature in POF, therefore,
equalizing the allotment policy with grant of house rent as
envisaged in the previous judgment dated 12-12-2012 passed
by this Honorable Court is not justified.

7. That this para is denied in the light of submissions made in
reply to Para No.4 above.

a) This point is made on the basis of mere assumptions which
have no legal backing.

b) A working woman in Pakistan is in a better position in
terms of financial status than a house wife, who is totally
dependent on husband’s eaming. Therefore, here financial
status cannot be compared with an employee who was the
only bread earner of a family who leaves the family without
shelter if he does not get a plot. The point is made on the
basis of mere assumption which has no legal value. In case
of assumed separation at old age, being a government
servant monitory sources are available to them.

¢) Denied as per the submissions made above.

d) Reply has already been given above.

e) Both husband and wife when living together shares the
status of a family/unit. If either of them allotted a plot and
other is enjoying its benefit there should be no deprivation
for the other as both of them are provided shelter to live
under one roof. Therefore, the petitioner’s stance is
unjustified.

8. That the Verse of Holy Quran connotes to the earning and
earning has a different meaning. But in this case the allotment |

of a plot is not covered under earnings rather it is a benefit

ﬁ ' which the Government/ Employer confer upon the employee in
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recognition of his/her service and as a shelter. The allotment of
plot cannot be earned rather one can be eligible for allotment
but it is not binding upon the employer and what is not
considered to be binding upon by the Islam itself, the petitioner
cannot claim it by filing either shariat petition or any form of
writ.

9. That in this regard it can be submitted that allotment of a plot
is not a right available to the employee rather it’s a beneficial
discretion of the Authority to provide with the employee a
shelter for him and his dependants. Whereas, the petitioners are

claiming the allotment of a plot for both spouses is totally

unjustified. In fact the claim itself is against the injunctions of
Islam as enumerated in the reply to the Para No.4.
10.That it is again necessary to submit that the claim of the i
petitioners is unjustified in accordance with the norms of

Islamic Injunctions. It is imperative to mention here that the

plots are not [2] to be distributed accordingly between

bachelors and married employees rather it is to provide shelter
to the needy families. Hence in the light of this the stance taken
by the petitioners is not justified.

11.That the stance is denied vehemently. According to Quran and
Sunnah an ignorant cannot compete with an intellectual than
how a person with un-blemished service record is equal to the
person who perform his duties with casual behaviour and have

adversities in his service record. The policy for deduction of

ﬁt ' marks was introduced in the allotment policy which was
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amended in the light of decision dated 07-04-2009 passed by
Lahore High Court Rawalpindi Bench Rawalpindi in Writ
petition No. 2336/2006 and attained finality.(Copy of the
decision dated 07.04.2009 passed by Lahore High Court is
attached herewith as” Annexure A”.

12.Denied in the light of submissions made above.

13.Denied in the light of submissions made above.

14.Denied in the light of submissions made above.

15.Denied in the light of submissions made above.

16.Denied. The total strength of POFs comes to about 25,000/-
and the ratio of couples is enough which is under estimated by
the petitioners, hence will have a greater impact on the
organization. Moreover, the submissions have already made
above and the prevailing policy is to accommodate maximum
families to give shelter in accordance with tenets of Islam and
the allotment policy is also based on the said principles of

Islam.

PRAYER:-

In these circumsfances, it is therefore, most respectfully
prayed that keeping in view the larger interest of justice instant
shariat petition may graciously be dismissed being unjustified in
linking the house rent allowance which is a monitory benefit with

the allotment of plot which is meant for providing shelter to needy

families.
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Any other equitable relief which this Honourable Court
reckons just, apt and deem appropriate may kindly be granted to

the Respondent.

(c). Comments of Federal Government Employees Housing
foundation, Islamabad.

1. “That through the instant petition, the petitioners sought
the jurisdiction of this Honourable Court to declare the
relevant provisions of Pakistan Ordinance Factories and
of Federal Government Allotment of residential plots
under which only single plot is allotted to either of
working spouse. In this regard it is submitted that the
then Prime Minister of Pakistan has already approved
the summary regarding allotment of plot by the
answering respondent (Housing Foundation) to both the
employees as well as their serving spouse at the same
time. In this regard, in terms and conditions of Phase-VI
housing scheme that, “In case both husband & wife are
govt. servants, then both are eligible for the allotment of
plot as individual service benefit and right, if they were
not earlier allotted plot by CDA/FGEHF or any

Shariat Petition No. 7/ of 2015
|
government agency” |

(Copy of brochure Bharakahu Housing Scheme

Islamabad Phase-V1 is annexed as Annexure ‘A’)
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2. That in view of the above policy formulated for Phase-
VI, the present petition to the extent of the answering
respondents has become infructuous.

3.  That the petitioners are not entitled to claim any
retrospective benefit on the basis of previous brochure
annexed with their petition as the same are past and
closed transactions.

4. That issue is substantially related to other respondents
as arrayed in the petition and the answering respondents
has no concern with such issue as involved in the |
petition and for that reason the petitioner has reasonably
not impleaded the answering respondent department in
the petition, hence the petition under reply is not
maintainable under the law.

5. That.the respondent department is a public functionary
and performs its duties as per settled rules and

regulations.

PARA-WISE REPLY

1. That para No.1 is denied being irrelevant.

2. That para No.2 of the petition is denied. The existing
rules of the answering respondents for Phase-V1 entitles
both the spouse for allotment of plot.

3. That para No.3 of the petition is matter of record,

however at present both the spouses are entitled to the

service benefits separately and independently which is
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evident from the policy formulated for Phase-VI
Bharakahu Housing Scheme.

4, That para No.4 of the petition is denied. The respondent
department being public functionary performs its
functions according to rules and regulations without any
discrimination.

5.  That in regard to para No.5, it is submitted that the
Honourable Court may consider the fact that providing
shelter to every family is the responsibility of Islamic
Govémment. If a family gets double benefits/plots, it
will be injustice and will create frustration among the
deprived families. Allotment of plot is meant for
provision of shelter to the families.

6.  That para No.6 of the petition pertains to court record,
hence needs no comments.

7. That para No.7 of the petition along with its sub paras is
denied being misconceived.

a. The contention of sub para ‘a’ is made on the basis
of mere assumptions which has no legal backing.

b. In regard to sub para ‘b’ it is submitted that a
working woman in Pakistan is in a better position in
terms of financial status than a house wife, who is
totally dependent on husband’s earning. Therefore,
her financial status cannot be compared with an
employee who was the only bread earner of a family
who leaves the family without shelter if he does not

get a plot. The point is made on the basis of mere

assumption which has no legal value. In case of
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assumed separation at old age, being a government
servant monitory sources are available to them.

c. Denied as per the submissions made above.

d. Reply has been given above.

e. Both husband and wife when living together shares
the status of a family/unit. If either of them is
allotted a plot and other is enjoying its benefit, there
should be no deprivation for the other as both of
them are provided shelter to live under one roof.
Therefore, the petitioner’s stance is unjustified.

That the verse of Holy Quraan connotes to the earning
and earning has a different meaning. But in this case the
allotment of a plot is not covered under earning rather it
is a benefit which the government/employer confers
upon the employee in recognition of his/her service and
as a shelter. The allotment of plot cannot be earned
rather one can be eligible for allotment, but it is not
binding upon the employer and what is not considered
to be binding upon by the Islam itself, the petitioners
cannot claim it by filing either Shariat Petition or any
form of Writ.

That in regard to para No.9 it is submitted that
allotment of a plot is not a right available to the
employee rather it is a beneficial discretion of the
Authority to provide With. the employee a shelter for

him and is dependents. Whereas the petitioners are

claiming the allotment of a plot for both spouses in
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totally unjustified. In fact the claim itself is against the
injunctions of Islam.

That in regard to para No.l0 it is submitted that claim
of the petitioners is unjustified in accordance with the
norms of Islamic Injunctions. It is imperative to
mention here that the plots are not to be distributed
accordingly between bachelors and married employees
rather it is to provide shelter to the needy families.
Hence in the light of this, the stance taken by the
petitioners is not justified.

That para No.12 of the petition is denied. According to
Holy Quraanand Sunnah, an ignorant cannot compete
with intellectual than how a person with unblemished
service record is equal to the person who perform his
dutiés with casual behavior and have adversities in his
service record.

That para No.13 is denied in the light of submissions
made above.

That para No.20 is denied in the light of submissions
made above.

That para No.21 is denied in the light of submissions
made above.

That para No.22 is denied in the light of submissions
made above.

That in regard to para No.23 it is submitted that

according to the existing policy for allotment of plots in
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Phase VI of Bharakahu Housing Scheme, the working
couples are entitled to apply for allotment of plots and

get the same upon fulfiliment of the criteria.
PRAYER

In view of the above, it is, therefore, respectfully prayed
that the petition under reply is infructuous to the extent
of the answering respondent department as the existing
policy entitles the couple to allotment of plots
separately, hence the names of the answering
respondents may graciously be deleted from the array of

respondents in the interest of justice.”

4, We have heard learned counsel for the parties and have also
perused the record containing comments submitted by the Federal
Government i.e Law, Justice and Human rights, Pakistan Ordnance
Factories Board and Federal Government Employees Housing

Foundation, Islamabad.

5. The petitioner Dr. Muhammad Mazahir Alam vehemently
contended that the policy of allotment of one plot to a married couple,

while each one of them is employee of the POF, is against the

Injunctions of Islam. He added that both husband and wife being
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employees of the POF have independent equal roles and deprivation of

either of them amounts to injustice. Both of them draw their own

salaries, pension and enjoy all other service benefits, therefore each one

should be allotted a separate plot as well. He placed reliance on a

judgment of this Court dated 12.12.2012, delivered in Shariat Petitions

No. 8/1 of 2004-linked with Shariat Petition No. 6/1 of 1994 linked with

Shariat Petitions No. 8/ of 1994,Shariat Petition No. 12/1 of 1994 and

Shariat Misc. No. 69/1 of 1994-which entitles both husband and wife —if

employees of the Government etc.- to house rent allowance on the basis

of their personal service. He also placed reliance on a number of Verses

from the Holly Quran and a Hadith as well as the practice followed by

Hazrat Umar (R.A) as narrated in Katab-ul-Amwal by Abu Abid Al

Qasim.

6. Learned counsel for POF submitted that according to

demands of justice, the first priority for allotment of plots has to be

given to those employees who do not have any residential plot. Khalid

Mehmood, Assistant Incharge, POF stated that the previous scheme for
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allotment of plot had been completed and presently there was no plot

available for handing over to any employee of POF. He further stated

that in case land was made available and any new scheme was

introduced, then fresh rules for allotment of plots would be framed. He

further added that more than 30,000/- employees have applied for

allotment of plot but there is absolutely no possibility to accommodate

so many employees even in upcoming housing schemes.

7. On the other hand, learned Assistant Attorney General,

representing the Federation argued that while allotting the plots in any

scheme of POF, the most eligible person for consideration shall be the

one who does not have any plot for constructing his own residence. If an

employee has already been allotted a plot, then instead of the other

spouse so many other employees who have not been allotted even a

single plot should have the priority. He further argued that this petition is

‘not maintainable at this stage especially for the reason that no new

scheme has so far been announced or launched for allotment of plots by

POF.
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8. We have anxiously examined the impugned policy/rules but
have found nothing that is against the injunctions of Islam. The Hadith
as well as the Quranic Verses cited by the petitioners are general in
nature and do not pertain to the issue under consideration. Regarding the
impugned rule 6 pertaining to commutation of merit, it is sufficient to
state that there is absolutely nothing which can, by any stretch of
imagination, be termed as un-Islamic. In fact, acknowledgement of
meritorious achievement or consideration of adverse remarks or
imposition of punishment etc is basically an Islamic criteria to judge
proficiency or performance of an employee for histher promotion,
reward, award of monitory or other benefit. This is what fair
administration of justice demands. The following translation of Verses
of Holy Quran pertaining to grant of reward in this world as well as in

the hereafter make it quite clear.

“To all are degrees (or ranks), according to their deeds: For thy
Lord is not unmindful of anything that they do.”
(6:132)

“To the righteous (When) it is said, “What is it that your Lord has
revealed? " they say, “All that is good.” To those who do good, there is
good in this world, and the Home of the Hereafier is even better and
excellent indeed is the Home of the righteous---—"

(16:30)
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“Whoever works righteousness, man or woman, and has Faith,
verily, to him will We give a new Life, a life that is good and pure, and
We will bestow on such their reward according to the best of their
actions.”

(16:97)

“As to those who believe and work righteousness, verily, We shall
not suffer to perish the reward of any who do a (single) righteous deed.”
(18:30)

“Those who believe and work righteous deeds---from them shall

We blot out all evil (that may be) in them and We shall reward them
according to the best of their deeds.”

(29:7)

“Say: “O ye My servants who believe! Fear your Lord, Good is
(the reward) for those who do good in this world. Spacious is Allah’s
earth! Those who patiently persevere will truly receive a reward without
measure!”

(39:10)
“So that Allah will turn off from them (even) the worst in their
deeds and give them their reward according to the best of what they

have done.”

(39:35)

“And to all are (assigned) degrees according to the deeds which

they (have done), and in order that (Allah) may recompense their deeds,
and no injustice be done to them.”

(46:19)

9. It would be appreciated that the judgment of this Court

dated 12.12.2012, referred to above by the petitioner, is distinguishable

in the sense that terms and conditions of service of each employee

includes house rent as a substantive part of the mutual agreement right

from the start of his/her career, irrespective of the marital status.

However, the allotment of plot is not at all a right of the employee nor a

part of the agreement pertaining to terms/conditions of service. One
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may or may not get a plot during his/her whole service as it all depends
on the availability of plots as well as the number of applicant employees
in any set up.As stated by Mr. Khalid Mehmood, Assistant Incharge
POF, thé number of employees in the POF is approximately 30,000/~ and

they all have a genuine concern to be considered on priority basis.

10. We may mention that according to Islamic Injunctions the
State i1s supposed to be a welfare State in all respects, not only for its
functionaries but for its citizens as well and as such it is obligatory for
the Government to provide all facilities including food, shelter, clothes,
education, medical treatment, security and take care of all other
necessary requirements of all citizens as far as possible. Therefore, the
housing foundation and other similar organizations are duty-bound to
make reasonable arrangements for providing basic facilities as far as
possible. In this connection we may, however, refer to the fact that the

citizens are also required to exercise due restraint, self-control and

forego greed and avarice to let other brothers/sisters have their own
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proportionate share. The spirit of Islamic Injunctions can be well

ascertained from the following verse of the Holy Quran:-

eVt AT 2l 25 ’M",aa.‘lda"’” 25 18Ls <5323
O g325855 05

Translated by MaulanaTaqi ‘Uthmani

“And they ask you as to what they should spend. Say, :The
surplus . This is how Allah makes His verses clear to you,

so that you may ponder.”

Translated by Yousef Ali

“They ask thee how much they are to spend; Say: "What is
beyond your needs." Thus doth Allah Make clear to you His
Signs: In order that ye may consider- “

Translated by ‘Allama Asad.

“And they will ask thee as to what they should spend [in
God's cause]. Say: "Whatever you can spare." In this way
God makes clear unto you His messages, so that you might

reflect.”

11. The following sayings of the Holy Prophet ( plus 4y 4 & ta)

also emphasize the same spirit.
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[4517] 18 — (1728) “It was narrated that Abu Sa’eed Al-
Khudri said: Whilst we were on a journey with the Prophet
(s Ly 4k b Jha), @ man came to him on a mount of his and
started looking to his right and left. The Messenger of Allah
( play Uy dde i A ), said: “Whoever has a surplus amount,
let him give it to one who has no mount, and whoever has
surplus provisions, let him give them to one who has no

provisions.”

He mentioned various kinds of wealth, until we thought that

none of us had any right to any kind of surplus”.
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“1663. Abu Sa’eed Al-Khudri narrated: 'Once, while we
were travelling with the Messenger of Allah
(plucy Al 4o & o ), g man came to him on a she-camel that
he owned, and he was turning it left and right. The Prophet
(g Ay 4de il o) said, “Whoever has extra mount, let him

give it to someone who has no mount, and whoever has

ﬁ/ ' extra provisions, let him give it to someone who has no
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provision,” until they thought that they had no right to

anything extra that they had. (Sahih).
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12. In view of the above, one can clearly make out that the
Islamic State and its relevant organizations have to consider providing
shelter to its citizens and make proper arrangements for the same within

reasonable limits but by no means at the cost of someone else.

13. Regarding the instant petition, we may point out that
allotment of plot is not at all a part of the terms and conditions of
service. Therefore the Government, POF or other organization are not
obliged to allot two plots to each and every married couple who happens
to be its employees because it may amount to deprivation of certain
other employees who have got no plot whatsoever. We have reproduced
views of the respondent in this respect and fully support the same.
Thousands of employees of the State organizations who are still waiting
for allotment of plots, should have top priority for allotment of plots as

compared to the spouses one of whom has already got a plot.

14. We may mention that the rationale of policy formulated by

POF for allotment of one plot to either spouse is aimed to accommodate

as many employees as possible and it seems quite reasonably justified on




Shariat Petition No. 7/1 of 2015
25

account of the limited availability of residential plots. As stated by
learned counsel for the respondent, a large number of employees are not
enjoying the said facility as the number of plots is extremely
limited/insufficient to meet the needs and accommodate all of them. As
stated above, one should realize the fact that on account of non
availability of sufficient number of plots, there must be many employees
who have not been able to get any plot during their whole service. We
may add further that it is the responsibility of an Islamic Government to
provide shelter to every family and this can only be made possible if the
ground reality of availability of plots is kept in view and a suitable
policy is planned on the basis of “justice for all”. It is obvious that after
getting a plot both husband and wife as well as their children assume the
status of one family and getting a plot facilitates residential
accommodation for all of them. Allotment of double plots to one family
and depriving hundreds of other families from the same facility would

amount to a great injustice which cannot be defended according to

Islamic principles designed for dispensation of justice. Hence, the prayer
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made by the petitioner is not at all justified on the touchstone of Islamic

Injunctions.

15. In view of the above, we dismiss this petition being

misconceived.

16. These are the reasons for our short order dated 20.02.2018.
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Islamabad the 19" March, 2018,
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